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STATE OF TEXAS *  INTHE DISTRICT COURT
v «  [JvoiciacpistricT
I *  HIDALGO COUNTY, TEXAS

CERTIFICATE FOR ATTENDANCE OF OUT-OF-STATE WITNESS

On this the Z j day c_ came to be heard in the above-entitled

and numbered cause DEFENDANT’S MOTION TO SUMMON OUT-OF-STATE WITNESS
AND FOR ADVANCE FOR EXPENSES. This Court grants Defendant’s Motion and issues this
Certificate.

After hearing evidence, the Court finds the following facts:

. The-)istrict Court, seated in Hidaigo County, Texas, is a court of record for
the State of Texas. ®

2. Texas has adopted the Uniform Act to Secure Attendance of Witnesses from with
out a State in Criminal Proceedings as set forth in Texas Code of Criminal
Procedure Art. 24.28.

3. The above-captioned case is a criminal proceeding in the Distri.* Court of
Hidalgo County, Texas, in which Defendant is charged with Texas Penal Code
21.11(a)(1) and 21.11(d), two counts of Indecency with a Child.

4. The witness, who conducts business at Custodian of Records, Mayo Clinic Health

System, Z A _, is material and

necessary witness in this case.

a. Materiality. Records in possession of witness pertain to adolescent
accuser, a principal witness at expected trial, during a period of time
relevant to Court inquiry (between time of alleged offenses and trial) and
are likely to assist fact-finder in considering adolescent accuser faults to
intelligently observe, recollect and tell the truth at trial. Adolescent
Accuser, within this Certificate is identified by initials | i

b. Necessity. Without testimony of Custodian of Records of Mayo Clinic
Health System, Defendant would be deprived of due process and
cross-examination rights protected under Texas and United States
Constitutions.

5. Minnesota has adopted the Uniform Act to Secure Attendance of Witnesses from
without a State in Criminal Proceedings as set forth in -tatutes-
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(2022). The -ourt jurisdiction pertaining to witness location is the

-Iudicial District of _

6. The presence required of the witness is one day. Trigl is set for = -5
. Witness will be required present on [i§ , 4
pm in the istrict Court, 100 N. Closnet oor, Edinburg, TX 78539,

956

7. The State of Texas, pursuant to the Uniform Act, will grant the witness protection
from arrest or service of process, civil or criminal, in connection with matters
which arose before the witness’s entrance in the State for purpose of testifying in
this case.

8. The State of Texas stands ready to tender to the witness the sum allowed by the
laws of this State. Upon the —court input of a reasonable sum for
witness expenses, Defense Counsel Whittaker shall submit corresponding orders

to-or those expenses.

The Court ORDERS:
1. This certificate, along with attachments listed below, incorporated into this
Certificate, be transmitted to the presiding judge of the .mudicial District of

a. Defendant’s Motion to Summon Out-of-State Witness and for Advance for
Expenses with its respective attachments,

b. Indictment, and
e. Order setting trial.
2, This Certificate shall constitute a request that summons be issued and served upon

the witness at the address below, or any other place as the witness may be found
in that district, requiring the witness to appear and attend the trial of this case in
Hidalgo County, Texas, on the date indicated in the finding of facts of this
Certificate, and to remain there and testify as a witness.

Custodian of Records
Mayo Clinic Health System
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3. The-)istrict Court shall issue orders for payment of expenses (travel,

lodging, daily travel/attendance fees) upon Defense Counsel submitting specified
request after advice from judicial officer.

4. All counsel, court personnel, and clerks are ordered to redact sensitive
information as permitted throughout the process of filings, issuance, transmission
and service of summons.

Signed thisZ_’lfday of Wﬂtjf , 20

udge Presiding
Juaicial Listrict, Hidalgo County

State of Texas
CC:

Lennard K. Whittaker, Attorney . DATE
P.O. Box 720876 N ]

McAllen, TX 78504
956 8219918

fax 866 596 6190
teksus@mac.com

Hidalgo County District Attorney
100 E. Cano
Edinburg, TX 78539

X.Us
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STATE OF TEXAS *  INTHE DISTRICT COURT
*
v. +  [JpupiciaL pisTRICT
. .
I *  HIDALGO COUNTY, TEXAS

DEFENDANT’S MOTION TO SUMMON OUT-OF-STATE WITNESS AND FOR AD-
VANCE FOR EXPENSES

TO THE HONORABLE JUDGE OF SAID COURT:

~ow coMES | o< fcrdan berein. and files this motion re-
questing that this Honorable Court summon out-of-state witness custodian of records of Mayo
Clinic Health System and as grounds thereof would show unto the Court as follows:

A. Facts and Grounds for Request

1. Adolescent Accuser attended and received pediatric services at Mayo Clinic Health Sys-
tems (specifically from Dr, DO) prior-to, during, and after the outcry of sexual
abuse subject of this case. 'mployed by Mayo Clinic Health System (Mayo)
and the employer keeps and maintains medical records pertaining to Dr. ractice.

2. Court previously authorized Defense Counsel to obtain the Adolescent Accuser’s medical

records from Mayo Clinic Health Systems.!

3. This Court was informed that-)olice Capt‘-reported, in initial dis-

covery, that the Accuser’s step-mother informed him that the Accuser has suffered from mental

illness and several suicide attempts since moving to -n-

The Adolescent Accuser is expected to be the principal witness at trial and her mental
health diagnoses and symptoms would assist the jury in making factual findings.

4, In an attempt to obtain the records without the use of compulsion, Defense Counsel. after
being informed by Mayo that it would respect a QPO. sent a request for Adolescent Accuser
records. Such request was rejected by Mayo.3 The institution would accept an order from a

ISee attached Exhibit 1, QPO.
2 See attached Exhibit 2,.>D p.4. {underlining added)

3 See attached Exhibit 3. letter from Mayo. (italics & underline added on p.1)
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court with jurisdiction over it. As these Mayo records and the custodian thereof are located in

_the _udicia] District has jurisdiction.
B. TxCCrP §24.285 [t I 2022

Uniform Act to Secure the Attendance of Witnesses from Without a State in Criminal Pro-
ceedings (Uniform Act)

5. To compel testimony and records material to criminal defense of Defendant against sexu-
al abuse charges. Defense Counsel requests the Court employ the Uniform Act to bring the out-
of-state custodian of records of Mayo Clinic Health Systems to the -udicial District Court

in Edinburg to provide testimony and records.
C. TxCCrP Art. 35.27 §6 & §8.7 Witness Expenses

6. Defense Counsel requests the Court order advanced payment of witness expenses. The
exact amount required might not be determinable until a- judicial officer is assigned to

the corresponding-egal action. (A rough estimate is $1300 plus the cost of the
records.)

7. Defendant was already found to be indigent.# Defense Counsel requests the Court find
that the custodian of records of Mayo Clinic Health Systems is a material witness with posses-
sion of records material to Defense at trial and that, failing an advance of funds, the attendance

of the witness will not be possible.?
D. Materiality of Witness & Records in Witness’ Custody

8. The out-of-state witness requested is the Custodian of Records for Mayo Clinic Health
Systems, the employer of the Adolescent Accuser’s pediatrician, Dr. _)O.

4 Judicial notice is requested.

$ Exhibit 4, Texas Uniform Act, attached.

¢ Exhibit 5‘-Jniform Act, attached.
7 Exhibit 6. TxCCrP 35.27, attached.

8 Exhibit 7, Order Appointing Counsel.

9 See Exhibit S-StaL -c). Witness is subject to constructive contempt for failing to testify only after
payment of “travel and lodging expenses and $25 for each day witness is required to travel and attend as a
witness.” (underlining added)

Motion to Summon Out-of-State Witness
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The disclosure of Dr. - providing medical services to the Adolescent Accuser

was made in the Adolescent Accuser’s psychiatric hospital records.!® The Adolescent

Accuser made her outcry of sexual abuse against Defendant while a patient at psychiatric

hospital.!!

9. The Adolescent Accuser’s mental health from the time of the accusation to the outcry to
the day of trial, is material and relevant for the fact-finder to consider!2 when she testifies in trial.
Furthermore, dependent upon her diagnoses & reported time-period(s) of symptoms, the Court
might need to consider witness competence prior to trial. The records in the custody of Mayo
Clinic Health Systems are necessary and material for due process and proper cross-examination

by Defense Counsel.

On 6_, Adolescent Accuser’s step-mother _eported to

-olice Dept. that Adolescent Accuser has struggled with mental illness including ‘sev-

eral suicide attempts.’!3
E. Legal Necessities for -Courts

10. Certificate for Attendance Out-of-State Witness

a. Finding of materiality and necessity of witness testimony.
b. Trial setting.
c. Number of days of testimony for said witness. Defense Counsel requests one day

for testimony. Two days of travel. Two to three nights of lodging, dependent
upon options at time of booking.

d. Address of witness.

Custodian of Records
Mayo Clinic Health System

10 See Exhibit 8, 12/1/21 psychiatrist hospital note p.2. (underline added)

11 Qutcry occurred 12/20/21 in individual psychotherapy to step-mother and psychiatric hospital employee_
iAdoiescent Accuser, aged 11, outcried sexual abuse alleged in indictment to have occurred at age 4 or 5.

12 Fact-finder must consider AA's faculty to intelligently observe, recollect, and tell the truth at trial regarding the
event(s) being related.

13 See Exhibit 2, D report p. 4.
portp
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F. Witness will be offered alternative to travel.

11.  Upon post-service contact by Mayo. Witness will be offered alternate to travel. Witness
will be allowed to sign/notarize a business records affidavit and provide the requested records in

lieu of travel.
G. Requests

12.  Defendant requests this Court sign and issue Certificate for Attendance of Out of State
Witness with attendant attachments, qualified protective order, findings of fact, and funding for
witness expenses, filing, service, and possible local counsel.

13.  Defendant requests compulsion of Adolescent Accuser’s registration/counseling/medical/
pharmaceutical/mental health records in order for the Court to comply with

a. Defendant’s Confrontation!4, Compulsory Process!S Procedural Due Process and
Substantive Due Process rights!¢ under the U.S. and Texas Constitutions: and,

b. HIPAA.”?

WHEREFORE PREMISES CONSIDERED, DEFENDANT respectfully prays that the court
grant this motion and order the summons, by way of proposed Certificate for Attendance off Out-
of-State Witness, of the Mayo Clinic Health System Custodian of Records to provide testimony
and records.

Respectfully submitted.

Lennard K. Whittaker, Attorney
P.0.Box 720876

McAllen, TX 78504

956 821 9918

14 1.8, Constitution Amendment 6, Tex. Constitution Art. 1. §10
15 U.S. Constitution Amendment 6, Tex. Constitution Art. 1, §10
16 U.S. Constitution Amendments 5 & 14

17 Exhibit 9. HIPAA 45 CFRR §154.512(e) on judicial proceedings.

Motion to Summon Out-of-State Witness
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fax: 866 596 6190
teksus@mac.com

By: _§ s
/" Lennfrd K. Whittaker
SBT 24008274
Counsel for

Motion to Summon Qut-of-State Witness
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Certificate of Service

I, Lennard K. Whittaker, affirm that a true and correct copy of the foregoing instrument
has been delivered to:

Hidalgo County District Attorney
100 E. Cano
Edinburg, TX 78539

. ifﬁénnarg K. Whittaker

Motion to Summon Out-of-State Witness
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STATE OF TEXAS * IN THE DISTRICT COURT
*
. i DICIAL DISTRICT
v . .JU A STRI
I *  HIDALGO COUNTY, TEXAS

ORDER TO MAYO CLINIC HEALTH SYSTEM

On this the 4THday of | came to be heard in the above-entitled
and numbered cause DEFENDANT'S MOTION FOR QUALIFIED PROTECTIVE ORDER
FOR WITNESS’ COUNSELING/MEDICAL/MENTAL HEALTH RECORDS FROM MAYO
CLINIC HEALTH SYSTEM and this court finds that Defendant’s motion is hereby:

medical/mental health records of dob to Counsel Lennard K.
Whittaker. Mr. Whittaker is obliged to produce a copy of the records to the State of Texas as
soon as practicable.

M GRANTED, AND ORDERS Mayo Clinic Health SystemI to iroduce ALL counseling/

Mr. Whittaker and the State of Texas may only utilize the records under 15 CFR
§164.512(e) for the purposes of litigation and must destroy such records when pertinent
litigation is terminated.

[l DENIED.

JUdgC Preau.uus ”

”

Lennard K. Whinaker, Attorney
P.O. Box 720876

McAlien, TX 78504

956 8219918

fax 866 596 6190
teksus@mac.com

Hidalgo County District Attorney
100 E. Cano
Edinburg, TX 78539

Exhibit 1, Motion to Summon Out-of-State Witness



interviews will be provided to Detective f McAllen, TX PD.

End of Report
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MAYO
CLINIC

Y

Lennard K. Whittaker
Po Box 720876
Mcallen, TX 78504

RE: Request for Records of:
Date of Birth:
Date request received:
Release ID:

Dear Lennard K. Whittaker,

We have received your request for health records. The H/IPAA Protective Order provided does not have
lurisdiction for the Mayo Clinic site that the document was addressed fo. To release patient information, one
ofthe following is required:

e The HIPAA Protective Order must be addressed to a Mayo Clinic site where the court has
Jurisdiction.

¢ A HIPAA compliant authorization or Patient Directive from the patient or the patient's legal
representative must be provided.

o The HIPAA Protective Order must include HIPAA Certificate of Compliance or Satisfactory
Assurance verbiage.

If you are still in need of the requested health records, please resubmit your request with above required
documentation. WWhen applicable, we have enclosed our authorization for your use.

Should you have any questions, you may contact us at ||, Monday through Friday, 8:00 a.m. until
5:00 p.m,, or write to the address above, attention Health Information Management Services-Release of
Information.

Sincerely,

Release of Information
Health Information Management Services

This information has been disclosed to you from records protected by Federal confidentiality rules (42 CFR part 2).
The Federal rules prohibit you from making any further disclosure of this information unless further disclosure is expressly
permitted by the written consent of the person to whom it pertains or as otherwise permitted by 42 CFR part 2.

A general authonzation for the release of medical or other information in NOT sufficient for this purpose.

The Federal rules restrict any use of the information to criminally investigate or prosecute any alcohol or drug abuse patient.

Exhibit 3. Motion to Summon Out-of-State Witness
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P.0. Box 720874

McAlen, TX 78504

Tus6 8219918

F 866 536 6190

teksus@mac com

WAV Wil akar iaw

WAV Crmingitnalstrategist com

Lannarg K. ywhittaker. Attormey

Mayo Clinic Healtt: System
Atin: Medicai Racords

Date -

Re: Request 'or Patieret Records

e [ -
Dear Medical Records
Plzase accept this letter as a request for the medical records pertaining tO-

- I
Enclosed please find a certified copy of the Qualified Protective Crder {QPO). You may verdy
the QPO in two ways. Call the court coordinater at 956 - Cr, cait the District Clerk

956 318 2200 -

Plgase fea! free 1o communicate with me on ¢ost or production. Ekecironic production is

oreferred.

ench QPC

Exhibit 3. Motion to Summon Out-of-State Witness
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STATE OF TEXAS * IN THE DISTRICT COURT
*
v. «  [JbupiciaL pisTRICT
»
] *  HIDALGO COUNTY, TEXAS

ORDER TO MAYO CLINIC HEALTH SYSTEM

On this the_4THday |J . 2055, came 0 be heard in the above-entitied
and numbered cause DEFENDANT’S MOTION FOR QUALIFIED PROTECTIVE ORDER
FOR WITNESS’ COUNSELING/MEDICAL/MENTAL HEALTH RECORDS FROM MAYO
CLINIC HEALTH SYSTEM and this court finds that Defendant’s motion is hereby:

0] GRANTED, AND ORDERS Mayo Clinic Health System, to produce ALL courseling/
medical/mental health records of _(dob I © Counse! Lennard K.

Whittaker. Mr. Whittaker is obliged to produce a copy of the records to the State of Texas as
soon as practicable.

Mr. Whittaker and the State of Texas may only utilize the records under 15 CFR
§164.512(e) for the purposes of litigation and must destroy such records when pertinent
litigation is terminated.

{] DENIED.
Signed thist 1THiay o R

Judge Presiding

Lennard K. Whittaker, Aftorncy T

PO. Box 720876 A 1T CONY | COITRY
YN

McAllen, TX 78504 5 ! &was ’:alN J S/:\ .

956 8219918 . - >

fax 866 596 6190 A

teksus@mac.com

Hidalgo County District Attorney
100 E. Cano
Edinburg, TX 78539

Exhibit 3. Motion to Summon Out-of-State Witness
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(compiers fiskds or place pateit labiel liere)

Authorization to Release Fation Name fFrar Mo, Lach
Protected Health Information
to a Third Party wotinued

Birlh Date (mmi-ad-yvy

iayo Clinkc Number

7. Records or Reporis {0 Be Released
Timeframe to Be Beleased

{Jatels) or Yearis)

{inre-da- i )

Document/Note(s) {check all that apply)

{73 Behavioral heaith/Mertal/Psychalogical notes i y department/Urgent care notes

[ Operative/Procedure notes ¢ Provider nots

I Therapy notes {physical, occupational, spaech) 3 Other, specify
{ understand the information to be released may include behavior and/or mental health care, and HiV test resuoits.
Additional Records {chack ail that apaly)

[ Allergy list {3 Laboratory resulis 1 Pathology reporits) {1 Radiology image(s), specify examis)/body part(s)
{1 Immunizations (1 HiVisb test resuite -"3 '*'Kaf")fi.drdm/[..hc
[J Medicatior, lis [ Genetic testing {1 Hadinlogy reports)

{1 Biliing information for records checked
Substance Abuse and Addiclion Treatment Records (check all that appiv)

[ Assessment/Evaluation i1 Family participaticn invitaticn 1 Treatment pians
{1 Histary and physical exam {7 Buestionnaires 7 Other, spacify
{73 Muttidisciplinary notes {1 Treatment/Discharge summary

Other, specily i applicable

8. Signature and Date The patieni or legal representative must sign and date this aulhorization.

e This authosization may be revoked at any tima by providing a written notice of revocation to the Health Information Management Services (HIMS)
Release of information (RO1) department at the facility releasing the infermation, except to the extent that the Providers have already takern action
in refiance on it

» |nfarmation used or disciosed pursuant fo this authorization may be subject to re-disclosure by the recipient and may nc icnger be protected by
the Federal Privacy Law (42 CFR Part 2} (HiPAA).

» | understanc that Mavo Clinic will not condition treatment on whether | sign this autharization.

¢ | may request a copy of the signed authorization.

» | may be charged for ”Spf\ s in accordance with siate faw.

¢ | have a right o inspect and receive a copy of the material o be disciosed.

Note: A patient (18 years or nider) must authorize the release of their own information uniess patient is incapacitated or deceased. If signing for a
minar patient, | hareby state that iy parental rights have not bean revokad by 3 court of law, Spacific situalicnis) may raquire minor's authorization.
Signature {required) Bate (required) rmm-dd-yyvys

3

Printed Name cf Person Sigring {if not patient} Frst Middie, izt

Relationship i Neot Patient (legal documentation of the right of access by the signing individual may be required)
(3 Parent  [Z Sizpparent T Legal guardian [ Foster parent [ Health care power of allorney/agent [ Other

HIMS" Release of information Contact Information
Arizona Florida i Rochester

MCHS MN MCHS Wi

Beminder: f sending recoros T8 Mayo Clinie, $ax records o numbser indicated in section 5 on page 1.
"Heaith Information Maragement Services

Exhibit 3. Motion to Summon Out-of-State Witness
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MAYO
CLINIC Fax

Y

To: Lennard K. Whittaker, Atty Date: 1/24/23
Company: Requester Not In System Fax: 866-596-6190
No. of Pages (including cover sheet): 1 Phone: 956-821-9918

Delivery Instructions: [X] Routine [ ] Urgent

Special Instructions:

From:- Release of Information Fax: See below

Message:

You are receiving this in response to a request for medical record information.

Request ID: -

If you have additional questions please contact us at the number listed below.

Wisconsin: (F)
Minnesota: (F)
Rochester: (F)
Arizona: (F)
Florida: (F)

This information has been disclosed to you from records protected by Federal confidentiality rules (42 CFR part 2).
The Federal rules prohibit you from making any further disclosure of this information unless turther disclosure is expressly
permitted by the written consent of the person to whom it pertains or as otherwise permitted by 42 CFR part 2.

A general authorization for the release of medical or other information in NOT sufficient for this purpose.

The Federal rules restrict any use of the information to criminally investigate or prosecute any alcohol or drug abuse patient.

Exhibit 3. Motion to Summon QOut-of-State Witness
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Section 24.28 - Uniform Act to Secure Attendance of Witnesses From Wit..t State, Tex. Code Crim. Proc. art. 24.28 | Casetext Search + Citator -5123

e
\

& casetext | searchall...  All State & Fed. v

| Sign In { Get a Demo [ Free Tiial }
J

Statutes, codes, and regulations / Texas Codes / G / Chapter 24 - SUBPO...
/  Section 24.28 - Unifo...

Tex. Code Crim.
Proc. art. 24.28

{ ¥ Download PDF ]

Current through the 87th Legislature Third Called Session.

Previous Section

Section 24.28 - Uniform Act to Secure Attendance of Section 24.27 - No
Witnesses From Without State Surrender After
Forfeiture

Sec. 1. SHORT TITLE. This Act may be cited as the Navt Sagtion

“Uniform Act to Secure the Attendance of Witnesses from Section 24.29 -
Without the State in Criminal Proceedings”. Uniform Act to
Sec. 2. DEFINITIONS. “Witness” as used in this Act shall Secure Rendition of

include a person whose testimony is desired in any Prisoners In
Criminal

proceeding or investigation by a grand jury orin a
Proceedings

criminal action, prosecution or proceeding.
The word “State” shall include any territory of the United
States and the District of Columbia.

hitps:j/casetext.com/statute/texas-codes/code-of-criminal-procedure/t. .4 28-uniform-act-to-secure-attendance-of-witnesses-from-without-state Page 10f 6
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Section 24.28 - Uniform Act to Secure Attendance of Witnesses From Wit...t State, Tex. Code Crim. Proc. art. 24.28 | Casetext Search + Citator -5:23

The word “summons” shall include a subpoena, order or
other notice requiring the appearance of a witness.

Sec. 3. SUMMONING WITNESS IN THIS STATE TO

TESTIFY IN ANOTHER STATE.
(a) If a judge of a court of record in any State which by
its laws has made provision for commanding persons
within that State to attend and testify in this State
certifies under the seal of such court that there is a
criminal prosecution pending in such court, or that a
grand jury investigation has commenced or is about to
commence, that a person being within this State isa
material witness in such prosecution, or grand jury
investigation, and that his presence will be required for
a specified number of days, upon presentation of such
certificate to any judge of a court of record in the
county in which such person is, such judge shall fixa
time and place for a hearing, and shall make an order
directing the witness to appear at a time and place
certain for the hearing.

(b) If at a hearing the judge determines that the witness
is material and necessary, that it will not cause undue
hardship to the witness to be compelled to attend and
testify in the prosecution or a grand jury investigation
in the other State, and that the laws of the State in
which the prosecution is pending, or grand jury
investigation has commenced or is about to commence,
(and of any other State through which the witness may
be required to pass by ordinary course of travel), will
give to him protection from arrest and the service of
civil and criminal process, he shall issue a summons,

https:/icasetext.com/statute/texas-codes/code-of-criminal-procedure/i.. 428-umform-act-to-secure-attendance-of-witnesses-from-without-state

Exhibit 4. Motion to Summon Out-of-State Witness
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Section 24.28 - Uniform Act to Secure Attendance of Witnesses From Wit...t State, Tex. Code Crim. Proc. art. 24.28 | Casetext Search + Citator -15:23

with a copy of the certificate attached, directing the
witness to attend and testify in the court where the
prosecution is pending, or where a grand jury
investigation has commenced or is about to commence
at a time and place specified in the summons. In any
such hearing the certificate shall be prima facie

evidence of all the facts stated therein.

(c) If said certificate recommends that the witness be
taken into immediate custody and delivered to an
officer of the requesting State to assure his attendance
in the requesting State, such judge may, in lieu of
notification of the hearing, direct that such witness be
forthwith brought before him for said hearing; and the
judge at the hearing being satisfied of the desirability of
such custody and delivery, for which determination the
certificate shall be prima facie proof of such desirability
may, in lieu of issuing subpoena or summons, order that
said witness be forthwith taken into custody and
delivered to an officer of the requesting State.

(d) If the witness, who is summoned as above provided,
after being paid or tendered by some properly
authorized person the compensation for nonresident
witnesses authorized and provided for by Article 35.27
of this Code, fails without good cause to attend and
testify as directed in the summons, he shall be punished
in the manner provided for the punishment of any
witness who disobeys a summons issued from a court of
record in this State.

Sec. 4. WITNESS FROM ANOTHER STATE

hitps://casetext.com/statute/texas-codes/code-of-criminal-procedure/t.. .428-uniform-aci-to-secure-attendance-of-witnesses-from-without-state Page 3 0of 6
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Section 24.28 - Uniform Act to Secure Attendance of Witnesses From Wit...t State, Tex. Code Crim. Proc. art. 24.28 { Casetext Search + Citator -15.’23

SUMMONED TO TESTIFY IN THIS STATE.
(a) If a person in any State, which by its laws has made
provision for commanding persons within its borders to
attend and testify in criminal prosecutions, or grand
jury investigations commenced or about to commence,
in this State, is a material witness in a prosecution
pending in a court of record in this State, or in a grand
jury investigation which has commenced or is about to
commence, a judge of such court may issue a certificate
under the seal of the court stating these facts and
specifying the number of days the witness will be
required. Said certificate may include a
recommendation that the witness be taken into
immediate custody and delivered to an officer of this
State to assure his attendance in this State. This
certificate shall be presented to a judge of a court of
record in the county in which the witness is found.

(b) If the witness is summoned to attend and testify in
this State he shall be tendered the compensation for
nonresident witnesses authorized by Article 35.27 of
this Code, together with such additional compensation,
if any, required by the other State for compliance. A
witness who has appeared in accordance with the
provisions of the summons shall not be required to
remain within this State a longer period of time than
the period mentioned in the certificate, unless
otherwise ordered by the court. If such witness, after
coming into this State, fails without good cause to
attend and testify as directed in the summons, he shall
be punished in the manner provided for the punishment
of any witness who disobeys a summons issued from a

https://casetex!‘comlstatute/lexas-codes[code-of—crimmal-procedure/t...428-umf0rm-act<to-secure-a(tendance—of—wimesses-from-without-state Page 4 of 6
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Section 24.28 - Uniform Act to Secure Attendance of Witnesses From Wit...t State, Tex. Code Crim. Proc. art. 24.28 | Casetext Search + Citator -5:23
court of record in this State.

Sec. 5. EXEMPTION FROM ARREST AND SERVICE OF
PROCESS. If a person comes into this State in obedience
to a summons directing him to attend and testify in this
State he shall not while in this State pursuant to such
summons be subject to arrest or the service of process,
civil or criminal, in connection with matters which arose
before his entrance into this State under the summons.
If a person passes through this State while going to
another State in obedience to a summons to attend and
testify in that State or while returning therefrom, he shall
not while so passing through this State be subject to
arrest or the service of process, civil or criminal, in
connection with matters which arose before his entrance
into this State under the summons.

Tex. Code Crim. Proc. § 24.28

Amended by Acts 1973, 63rd Leg., p. 1285, ch. 477, Sec. 1,

eff. 8/27/1973.
Acts 1965, soth Leg., p. 317, ch. 722, Sec. 1, eff. 1/1/1966.

https://casetext.com/statute/texas-codesfcode-of-criminal-procedureft..428-uniform-act-to-secure-attendance-of-witnesses-from-without-state Page 5 of 6
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Sec. -Stalutes - 13:28

Office of the Revisor of Statutes
Office of the Revisor of Statutes

I Statutes Authentiate [Aeo

IR SIDENTS REQUIRED TO TESTIFY IN ANOTHER STATE.

(a) Upon presentation of a certificate from a judge of a court of record in any state that may require persons within that
state to attend and testify in criminal actions or grand jury investigations in this state stating that (1) there is a criminal action
pending in the court or a grand jury investigation has commenced or is about to be commenced; (2) a person within this state
is a material witness in the action or grand jury investigation; and (3) the person's presence will be required for a specified
number of days at the trial or grand jury investigation; a judge of the district court of the county where the person resides, or
where the person is found if not a resident of this state, shall set a time and place for a hearing and notify the person of the
time and place.

(b) If at the hearing the judge determines that (1) the person is a material and necessary witness; (2) it will not cause
undue hardship to the person to be compelled to attend and testify in the other state; and (3) the laws of the state where the
person will testify and of any other state that the person may be required to pass through by ordinary course of travel will
provide protection from arrest and the service of civil and criminal process; the judge shall make an order, with a copy of the
certificate attached, directing the person to attend and testify at the time and place specified in the certificate.

(c) If the person, after being paid by an authorized person reasonable travel and lodging expenses and $25 for each day
the person is required to travel and attend as a witness, fails without good cause to attend and testify as directed by the order,
the person is guilty of constructive contempt of court.

History:

Official Publication of the State ¢
Revisor of Statutes
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Office of the Revisor of Statutes
Office of the Revisor of Statutes

I s ttes

- EXEMPTIONS; ARREST, SERVICE OF PROCESS.

If a person comes into this state in obedience to a court order directing the person's attendance and testimony in a
+  criminal action or grand jury investigation in this state the person shall not, while in this state, pursuant to such court order, be
%

subject to arrest or the service of process, civil or criminal, in connection with matters which arose before entrance into this
state under such order.

Authenticate [B1PDF

If a person passes through this state while going to another state in obedience to a court order requiring the person's

attendance and testimony in a criminal action or grand jury investigation in that state or while returning therefrom, the person
shall not, while so passing through this state, be subject to arrest or the service of process, civil or criminal, in connection with
matters which arose before entrance into this state pursuant to such court order.

History: [N

Official Publication of the State of
Revisor of Statutes
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634.09 UNIFORMITY.

Sections-to -hall be so interpreted and construed as to effectuate their general purpose to make uniform
the law of the states which enact them.

Official Publication of the State _

Revisor of Statutes
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Texas Code of Criminal Procedure Articie 35.27 - Reimbursement of Nonresident Witnesses 15:36

Texas Code of Criminal Procedure

Art. 35.27
Reimbursement of Nonresident Witnesses

Sec. 1. EXPENSES FOR NONRESIDENT WITNESSES. (a) Every person subpoenaed by either
party or otherwise required or requested in writing by the prosecuting attorney or the court to
appear for the purpose of giving testimony in a criminal proceeding who resides outside the
state or the county in which the prosecution is pending shall be reimbursed by the state for the
reasonable and necessary transportation, meal, and lodging expenses he incurs by reason of his
attendance as a witness at such proceeding.

(b) The state may reimburse a witness for transportation only if the transportation is provided
by a commercial transportation company or the witness uses the witness’s personally
owned or leased motor vehicle. In this article, “commercial transportation company” means
an entity that offers transportation of people or goods to the public in exchange for
compensation.

(c) The state may reimburse a witness for lodging only if the lodging is provided by a
commercial lodging establishment. In this article, “commercial lodging establishment”
means a motel, hotel,-inn, apartment, or similar entity that offers lodging to the public in
exchange for compensation.

Sec. 2. AMOUNT OF REIMBURSEMENT FOR EXPENSES. Any person seeking reimbursement
as a witness shall make an affidavit setting out the transportation, meal, and lodging expenses
necessitated by his travel to and from and attendance at the place he appeared to give
testimony, together with the number of days that such travel and attendance made him absent
from his place of residence. A reimbursement paid by the state to a witness for transportation,
meal, or lodging expenses may not be paid at a rate that exceeds the maximum rates provided
by law for state employees.

Sec. 2A. DIRECT PAYMENT OF TRANSPORTATION OR LODGING EXPENSES. If this article
requires the state to reimburse a witness for transportation or lodging expenses, the state may
instead directly pay a commercial transportation company or commercial lodging establishment
for those expenses.

Sec. 3. OTHER EXPENSES. In addition to reimbursement or payment for transportation, meal,
and lodging expenses , the comptrolier, upon proper application by the attorney for the state,
shall reimburse or pay the other expenses required by the laws of this state or the state from
which the attendance of the witness is sought.

Sec. 4. APPLICATION AND APPROVAL BY JUDGE. A reimbursement to a witness as provided

htips://texas.pubiic.law/statutes/tex, _code_of_crim._proc._article_35.27 Page 10of 3
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Texas Code of Criminal Procedure Article 35.27 - Reimbursement of Nonresident Witnesses - 15:36

by this article shall be paid by the state to the witness or his assignee. Claim shall be made by
sworn application to the comptroller, a copy of which shail be filed with the clerk of the court,
setting out the facts showing entitlement as provided in this article to the reimbursement, which
application shall be presented for approvai by the judge who presided over the court or
empaneled the grand jury before whom the criminal proceeding was pending. No fee shall be
required of any witness for the processing of his claim for reimbursement.

Sec. 5. PAYMENT BY STATE. The Comptroller of Public Accounts, upon receipt of a claim
approved by the judge, shall examine it and, if he deems the claim in compliance with and
authorized by this Article, draw his warrant on the State Treasury for the amount due the
witness, or to any person to which the certificate has been assigned by the witness, but no
warrant may issue to any assignee of a witness claim unless the assignment is made under oath
and acknowledged before some person authorized to administer oaths, certified to by the
officer, and under seal. If the appropriation for paying the account is exhausted, the Comptroller
of Public Accounts shall file it away and issue a certificate in the name of the witness entitled to
it, stating therein the amount of the claim. Each claim not filed in the office of the Comptroller of
Public Accounts within twelve months from the date it became due and payable shall be forever
barred.

Sec. 6. ADVANCE BY STATE. Funds required to be tendered to an out-of-state witness pursuant
to Article 24.28 of this Code shall be paid by the Comptroller of Public Accounts into the registry
of the Court in which the case is to be tried upon certification by the Court such funds are
necessary to obtain attendance of said witness. The court shall then cause to be issued checks
drawn upon the registry of the Court to secure the attendance of such witness. In the event that
such funds are not used pursuant to this Act, the Court shall return the funds to the Comptroller
of Public Accounts.

Sec. 7. ADVANCE BY COUNTY. The county in which a criminal proceeding is pending, upon
request of the district attorney or other prosecutor charged with the duty of prosecution in the
proceeding, may advance funds from its treasury to any witness who will be entitled to
reimbursement under this article. The amount advanced may not exceed the amount that is
reasonably necessary to enable the witness to attend as required or requested. However, the
amount advanced may include sums in excess of the reimbursement provided for by this article
if the excess is required for compliance with Section 4 of Article 24.28 in securing the
attendance of a witness from another state under the Uniform Act. A county that advances
funds to a witness under this section is entitled to reimbursement by the state as an assignee of
the witness.

Sec. 8. ADVANCE FOR EXPENSES FOR WITNESSES OF INDIGENT DEFENDANT. Upon
application by a defendant shown to be indigent and a showing to the court of reasonable
necessity and materiality for the testimony of a witness residing outside the State, the court shall
act pursuant to Section 6 hereof to secure advance of funds necessary for the attendance of
such witness.

https:/ftexas.public.law/statutes/tex. _code_of_crim._proc._article_35.27 Page 2 01 3
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Texas Code of Criminal Procedure Articie 35.27 - Reimbursement of Nonresident Witnesses -15:36

Sec. 9. LIMITATIONS. A witness, when attached and conveyed by a sheriff or other officer, is not
eligible to receive reimbursement of transportation, meal, or lodging expenses incurred while in
the custody of the officer. A court, in its discretion, may limit the number of character witnesses
allowed reimbursement under this article to not fewer than two for each defendant and two per
defendant for the state.

Acts 1965, 59th Leg., p. 317, ch. 722, Sec. 1, eff. Jan. 1, 1966. Amended by Acts 1973, 63rd Leg., p. 1287, ch. 477, Sec.
2, eff. Aug. 27, 1973; Acts 19879, 66th Leg., p. 1039, ch. 468, Sec. 1, eff. Sept. 1, 1979.

Secs. 1, 2 amended by and Sec. 2A added by Acts 1893, 73rd Leg., ch. 449, Sec. 18, eff. Sept.
1, 1993; Secs. 3, 4 and 7 amended by Acts 1993, 73rd Leg., ch. 449, Sec. 18, eff. Sept. 1, 1993.

Location: https://texas.public. law/statutes/tex._code_of_crim._proc._article_35.27

Original Source: Article 35.27 — Reimbursement of Nonresident Witnesses, http://www.statutes.legis.state. tx. -
us/Docs/CR/htm/CR. 35. htm#35, 27 (last accesse(

v
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https:/ftexas.public.iaw/statutes/tex. _code_cf_crim._proc._article_35.27 Page 30f 3

Exhibit 6. Motion to Summon Out-of-State Witness
Page 3 of 3



THE STATE OF TEXAS IN THE: -District Court
VS

I sor: [N
DOB _ tanguage: Enalish Catt Degree

of
Date of Arrist: Arvestivgg Agenry Hols Offense; F2

. INDECENCY W/CHILD SEXUAL CONTACT X2
Offenseis):

Application for Appointment

The Apphicant, being duly swore, states the follewang 1 am the apphnant ) the abave entiter anet conbeten <l
o o 1o emipoy (oupsel and request that the Court appont Lounsel Foe me By support of my e of welies
Py

respectfuty show the Cour? Bhat 1 owrs e fallowng peaperty ol valte geaatar

At ] am

ol

HomePhere Cedi’hone _ Mardal Status  Single Family Sz ¢

ol e

Spouse s Name Spouse s Phong Nurbes | Foue Stamps | TANS
Other Contact - rher Comtant Phane Nuibet _ LI Megweag SE1
Empioymant S1atus Unemploves MName ot kreployer Schoal
Maonthiy Salary S0 00 Oter Source of Income Onher ncome Amount 5800
# ot Autos Vatue ot Au $G a0 Cneceng Baance SU L Savings Balance $5.0C
RentMortyage sope vght sao Gas SCO0 Water 30 00
Home Phone 8000 Car Paymaent 5090 LA Insurance 3¢ 30 Chudzare SO G
Faed S0 06 ieterviewer Nolps

: Poverty Giede iane S1H 503 G0
App Status: Acceoted biousercld tncone 3500

_ v: h

Appicant Sigratee
SWORN TO AND SUSCRIBED BEFORE ME e 1Y day ot A - te
iy, AOBERT Y
,

FRalEREGE WY R, e
e %2 Notary Pubtic, State of Texas
o PRG0S Comm. Expires 56-12-2024
4 Notary 1D 11493488
NCTARY PUBLIC

Order Appointing Counsel

Ou a1 odval Aqinnt P4 SR ) T hereby aunamnt D Hoooratle

Whittaker Lenngm K attorsey 101 (e appacant st egpet 1O the abicve Dending
ehsstge Connseld 1 vgueste d 1o mivtasw apehoars P da e thae 23 bours of oo awieg s apiooarent
Suyied and enterce or theg the chiy oof L

The Court finds that the Defendant is NOT indigent and therefore Application for Appointment of
Counsel is hereby Denied.

State Brstrect Jadye Dowgrwee fCovaty Court ar taw bixdn: Desgneo
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IN THE NAME AND BY AUTHORITY OF THE STATE CF TEXAS:

THE GRAND JURY, for the County Hidalgo, State of Texas, duly

o lod, sy I organized as such at the

of the Judicial District Court far said

caths present in and to sald court at said tg

einafter styled Defendant, on or aboul the

and belore the presentment of this indiciment, in
County, Texas, did then and there, with the intent to arouse or

the sexual desire of the defendant, cngage in sexual contact with

a pseudonym by touching any part ol the g

COUNT TWO
THE  GRAND JURY, tfor the County of Hidalgo, State of Texas,
selected, lmpaneled,  swipgs e nd organived as such at  the
i I
County, upon their oaths present in and to said court at said term that
_hors’\iﬂ:fz‘f?er styled Defendant, on or about the 30th
o‘_ay;d before the presentment of this indictment, in

Hidalgo County, Texas, did then and ¢
Yt

Judicial District Court for

are, with the intent to arouse or

sexual contact with

gratify the sexual desire of the defendant, engage in

a pseudonym, a child younger th

- pseudonym to

17 vyears, by causing the said
Y ’ Y

the genitals of the defendant.

AGAINST THE PEACE AND DIGNITY OF THE STATE.

i3

FORFPERSON OF THE GRAND JURY

KILED

AT__ L. O'CLOCK

Bond:

Stafe ot Zosx
S0:

Charge: SEXUAL CONTACT (cts 1,2)




Hidalgo Cou istri
Reviewed By

STATE OF TEXAS *  IN THE DISTRICT COURT
*

v, » | vriciaL pisTRICT
*

I * HIDALGO COUNTY, TEXAS

ORDER SETTI]
TRIAL IS SET FOR 9:30 A.M. Z9 day of Counsel,

Defendant and Witnesses are required to be present. e

Signed this 2] day of || |

“Judge Presiding

CcC.

Lennard K. Whittaker, Attorney
P.O. Box 720876
McAllen, TX 78504

o 86639 I
fax 866 596 6190
o DATE

teksus@mac.com T =AYrue copy | certify
LAURA HINOJOS
Hidalgo County District Attorney it

100 E. Cano
Edinburg, TX 78539
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