
TRE 601(a)(1) & (2):  Identify and Challenge Witness Competency  1

While Texas evidence professors and Texas Board of Law Examiners might conjure up scenarios 
pertaining to the ‘Dead Man’s Rule’,  the grittier realm of legal practice and, particularly, 2

criminal practice is more likely to encounter a witness with difficulties involving memory, 
perception, communication and insufficient development to undertake the witness oath.   

All witnesses are presumed competent.   Child witnesses are subject to the same standards, with 3

regard to competency, as all other witnesses.    4

To be a competent witness, one must possess:   5

 1. Faculties to intelligently observe at the event being related;  
 2. Faculties to recollect the event being related;  
 3. a. Faculty to communicate at trial ;, and 6

  b. Moral faculty to tell the truth.  7

The time to challenge the witness’ competency is when the grounds become apparent.   The 8

method of challenge can be by objection or motion.  Failure to challenge the witness’ 
competence in a timely manner will constitute waiver.   Failure to request the competency 9

examination occur outside the presence of the jury is waiver.    10
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Courts have no sua sponte duty to examine a witness for competency.   The appellate standard 11

of review is abuse of discretion.   For the purposes of a witness competency examination, trial 12

courts are not bound by the rule of evidence.   Trial courts have conducted acceptable witness 13

competency examinations without a jury, in camera without the parties,  and in front of a jury.   14 15

There is no trial court requirement  nor authority to compel a witness to undergo psychiatric/16

psychological examination for the purpose of making a witness competency decision.    17

Rulings from other courts do not determine witness competency for providing testimony,  but 18

they may create a rebuttable presumption of incapacity.  19

On appeal, review is not limited to the witness competency examination; review can include all 
testimony from the witnesses.   20
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